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Courts can order lawyers to work for free
Supreme Court says
such an order should
only be a ‘last resort’
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Courts can order criminal
lawyers, on pain of contempt, to
represent impecunious clients
for free “as a last resort” to forestall “serious harm to the
administration of justice,” the
Supreme Court has ruled 9-0.
The top court’s March 26 ruling in R. v. Cunningham holds
that lawyers representing an
accused do not have an
unfettered right to drop a case
already scheduled for a hearing — at short notice to the
court and the Crown — simply
because their clients can’t, or
won’t pay them.
In practice, this was already
the law in most of Canada,
except in B.C. and Yukon where
appeal courts had ruled that
judges don’t have jurisdiction to
order counsel to continue to
represent impecunious accused,
and therefore requests to get off
the record must automatically
be granted.
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Counsel after arguing R. v. Cunningham at the Supreme Court last November. Front row (L-R): Gordon Coffin, Ronald
Reimer, Peter Eccles. Back row (L-R): Scott Hutchison, Brent Olthuis, Nils Clarke, John Hunter, Andrea Gonsalves.
However the Supreme Court
concluded that criminal courts
do have the authority to control
their own processes — either
inherently in the case of superior
courts, or by necessary implication in the case of provincial or
territorial courts. As part and

parcel of that authority, courts
have the discretion to refuse to
grant defense counsel’s request
to get off the record for nonpayment reasons in cases where
an adjournment will be necessary and “allowing withdrawal
would cause serious harm to the

administration of justice,” the
court held.
However the court noted
that when counsel makes the
request for removal “far enough
in advance of any scheduled
proceeding and an adjournment
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Derry Millar, who thanked the
government “for taking steps to
ensure a dynamic, accountable
and modern governance model
for the law
society.”
Since
the
eight
paragraphs fail to
deal with most
of the changes
recommended
Millar
by the task
force, the law
society issued a press release
with wording that seemed to
reflect uncertainty as to whether
all that was sought had been
accomplished: “We are advised
See LSUC Page 5
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Changes in Ontario’s Law
Society Act portrayed as implementing governance reforms
for the province’s law society
were introduced in the legislature March 25 as a tiny part of a
122-page omnibus bill dubbed
the Creating the Foundation for
Jobs and Growth Act.
Just what the eight-paragraph “Schedule 13” of the bill
had to do with jobs or growth
wasn’t explained. (Nor, for that
matter, were the other 120-plus
pages.)
When Finance Minister
Dwight Duncan moved first

ers’ ability to participate
indefinitely
in
governing
Ontario’s lawyers and paralegals
by limiting benchers to three
four-year terms and end the
right of former LSUC treasurers
to vote and of former attorneys
general to attend and address
Convocation.
Instead, former treasurers
and benchers who complete a
third term will get the honourary title of emeritus benchers
without the right to attend Convocation or committee meetings
but eligibility to serve as nonbenchers on committees and
task forces.
The legislation was welcomed by LSUC Treasurer

To subscribe to The Lawyers Weekly, visit
www.lawyersweekly.ca/subscribe

THOMAS CLARIDGE TORONTO

reading of the bill and it was
approved in a voice vote,
Speaker Steve Peters invited
him to give the customary “short
statement” explaining its contents.
“I already spoke,” the minister replied, in apparent reference to the budget address he
had delivered earlier in the day,
which made no mention of the
reforms to governance of the
Law Society of Upper Canada
(LSUC) that were the product
of nearly four years’ study by a
task force and triggered a fourhour debate at the law society’s
December Convocation.
Once they become law, the
reforms will end LSUC bench-
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will not be necessary,” the court
should allow the withdrawal,
and do so without asking the
reasons
behind
counsel’s
request.
Justice Marshall Rothstein
stressed for the high court that
a judge’s power to refuse counsel’s request to withdraw for
non-payment of fees “should be
exercised exceedingly sparingly”
and “only when necessary to
prevent serious harm to the
administration of justice.”
“Ordering counsel to work
for free is not a decision that
should be made lightly,” he
emphasized. “Though criminal

defence counsel may be in the
best position to assess the financial risk in taking on a client,
only in the most serious circumstances should counsel alone be
required to bear this financial
burden. In general, access to
justice should not fall solely on
the shoulders of the criminal
defence Bar and, in particular,
legal aid lawyers.”
Vancouver criminal lawyer
Gregory DelBigio, counsel for
the intervener Canadian Bar
Association, said those provisos
are key. “The vast majority of
Canadian lawyers conduct themselves in accordance with the
highest ethical standards and it
is not anticipated that the Cunningham decision will result in
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any significant changes in the
way in which lawyers practise,”
DelBigio remarked. “However,
lawyers will now need to ensure
that fee-related issues that interfere with a lawyer’s willingness
to continue to act as counsel are
brought to the court’s attention
in a timely manner.”
Lead counsel for the successful appellant Crown, Ronald
Reimer of the Public Prosecution Service of Canada in
Edmonton, told The Lawyers
Weekly the Supreme Court’s
“primary message is that while
courts are not eager to have lawyers work without retainer, the
court maintains a supervisory
jurisdiction to ensure that the
fact that a lawyer is getting off
the record doesn’t cause grave
harm to the administration of
justice,…but that the exercise of
that jurisdiction should be
reserved for those cases where
this is occurring too late to solve
the problem some other way.”
Had the court ruled otherwise, Reimer suggested, “we
would have experienced more of
what they regularly experience
in B.C., which is a situation
where, in particularly long and
complicated matters, there is a
series of lawyers, and a series of
interruptions in the case, that
occurs because the management of [the payment] issue is
sometimes left to chance.”
Counsel for the intervener
Criminal Lawyers’ Association,
Scott Hutchison of Toronto’s
Stockwoods, said that, except
for criminal lawyers in B.C. and
Yukon, the decision probably
makes it harder to, in effect,
order a lawyer to work for free.
“They have set a standard for
making that order that is significantly higher than that it
used to be in Ontario,” he said.
Hutchison explained some
Ontario judges previously took
the view that if counsel’s withdrawal would be administratively inconvenient or result in
any lost court time, that alone
justified refusing counsel’s
request to withdraw. Now
judges must go further to consider such factors as whether
the Crown’s case would be
harmed by an adjournment,
and the impact on defence
counsel, he said. “The only way
that this order will be made is if
the court is satisfied that
allowing counsel off the record
would do serious harm to the
administration of justice.”
Based on Alberta’s experience, Reimer said he doesn’t
anticipate that defense counsel
will have to work for free often.
“What I think the real practical
result is is that counsel come to
court and they indicate [to the
court] the limits of their
retainer…and they will simply
say ‘Right now I am not pre-

pared to commit to a trial and
so the court should know before
scheduling this matter that my
client does not have a lawyer
retained to do his preliminary
inquiry [or] his trial. He has a
lawyer who is retained for today
only, or to do this application.’ ”
Added Reimer, this approach
encourages “a more orderly system because we don’t set dates
[and] we don’t subpoena witnesses based on false expectations about whether or not [the
hearing] is going to go ahead.”

‘‘

Lawyers will now
need to ensure that
fee-related issues that
interfere with a
lawyer’s willingness
to continue to act as
counsel are brought
to the court’s attention
in a timely manner.
Nils Clarke, executive director of the Yukon Legal Services
Society whose staff lawyer was
the respondent in the appeal,
said legal aid should generally
be deemed by courts “to be acting within its statutory mandate, and should be given wide
latitude to exercise that mandate in a principled and ethical
manner through its board of
directors and its executive director in every jurisdiction in
Canada and…the courts should
be loath to interfere with the
exercising of that discretion,
and of its mandate, absent compelling evidence that it is doing
so in some improper manner.”
Counsel for the intervener
Attorney General of Ontario,
Susan Reid of Toronto, told The
Lawyers Weekly the decision
largely reflects existing practice
in Ontario. Nevertheless the
ruling remains “very helpful”
since it clearly sets out the test
and factors for courts to consider
when
determining
whether to permit withdrawal
for non-payment of fees, and
also gives “very clear” guidance
on how the issue of non-payment intersects with the scope
of solicitor-client privilege,
Reid said.
The Supreme Court’s judgment lays out the path for challenging a court’s refusal to permit a lawyer to withdraw. If the
refusal originates in a provincial or territorial court, the
decision goes to superior court.
A refusal originating in superior
court may be appealed straight
to the top court under s. 40 of
the Supreme Court Act.

The Supreme Court went on
to allow the Crown’s appeal
from a Yukon Court of Appeal
decision granting the request of
Whitehorse legal aid clinic lawyer Jennie Cunningham to be
removed from the record,
because her client’s legal aid
certificate was revoked about
six weeks before his scheduled
preliminary hearing on three
charges of sexually assaulting a
six-year-old.
Through no fault of Cunningham’s, her client’s legal aid
certificate was revoked because
he failed to inform legal aid that
he had resumed employment.
Legal aid staff counsel are contractually barred from representing accused without legal
aid certificates.
Justice Rothstein said Cunningham’s appeal was moot
because the charges against her
ex-client are concluded. Moreover, there was insufficient information on the record to enable a
court to decide on the merits
whether refusing her request to
withdraw would be justified.
Setting out general principles, Justice Rothstein stipulated it “is not appropriate for
the court to refuse withdrawal
where an adjournment will not
be necessary, nor where counsel
seeks to withdraw for ethical
reasons.”
However when exercising its
discretion on an “untimely”
withdrawal request for nonpayment of fees, he explained
the court should consider a
non-exhaustive list of factors:
whether it is feasible for the
accused to represent himself or
herself; other means of
obtaining
representation;
impact on the accused from
delay in proceedings, particularly if the accused is in custody; conduct of counsel, e.g. if
counsel gave reasonable notice
to the accused to allow the
accused to seek other means of
representation, or if counsel
sought leave of the court to
withdraw at the earliest possible time; impact on the Crown
and any co-accused; impact on
complainants, witnesses and
jurors; fairness to defence counsel, including consideration of
the expected length and complexity of the proceedings; and
the history of the proceedings,
e.g. if the accused has changed
lawyers repeatedly.
Justice
Rothstein
also
emphasized that “harm to the
administration of justice” is not
a matter of mere administrative
inconvenience. Rather it recognizes that complainants, witnesses, jurors and society at
large are affected by prolonged
proceedings. 
Reasons: R. v. Cunningham, [2010] S.C.J.
No. 10.

